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STATEMENT OF CLAIM:

Claim of Amtrak Passengsr tngins2r Hactor Durazo for the rescinding of the discipline
imposed of * [T]emnanon from s=rvice 2ffective immediatelv™ as stated in the decision
letter of May 13. 2001 under the signarure of Assistant General Manager Southwest Chief
- Gregg Konstanzer. and restoration 0 service with full seniority and vacation rights
unimpaired, with full compensanorn Zor ume lost, full credit toward vacation entitlement

- = ———-— —-and-health-and selfare henefirs duzing the perind held out of work and clearing

Claimant’s personal recorc 23 ic any r2ference to the alleged violaton. N

FINDINGS:

Special Board of Adjustment No. 528, upon the whole record and all the evidence, finds-
and holds that Emploves and Cartier are 2mpioves and cammer within the meaning of the Railway
Labor Act. as amended: and. that the Boarc nas jurisdiction over the dispute herein: and. that the
parties 1o the dispute wers given due notice of the hearing ther=on and did participate therein.

On Januarv 26. 2001, Claimant was f.i:'ﬂ:t&’" 10 report Ior an investigation on Fepruary 1,

2001. The nouce. as rsxf"s“d January "9 . charged Claimant with vioiating Amak
- Standards of Zxcellence, Satery. Discoimination, Attending 10 Duties and Profzssionzal and
(\“ | Personal Conduct, in that 1t was eulezﬂ “'r. ne pecame mvolved 1n an altercanon with fellow

empioves Keannetn Galusna on January 22, 200!, resuitung in Mr. Gaiusha sustaining a personal
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injury, delays to Trains 4 and 3, and impeding the safe operation of Train 4. The hearing was
pmstp  four times and begun on May 8, 2001. It concluded on May 9, 2001. During the
investigation, Carrier withdrew the allegarion that Claimant’s conduct caused the delay to Train
3. On May 15, 2001. Carrier advised Claimant that he had been found guilty of the charges and

had been dismissed fromi servicz.

The Organization has raised several nroneduzal arvuments We have considered them
carsfully and concluded that they do not provide a basis for overturning the disciplme.
Accordingly, we will resolve this matter on the merits.

A number of facts are not in dispute. On . January 23. 2001. Claimant wes assigned 10
operate Train No. 4 in the second =ngins2r dosition. Claimant was not qualified on the termtorv.
Mr. Galusha was assigned in the first engins2r position. Mr. Galusha was operating the wrain. A:

approximarely Milepost 609. Mr. Gaiusha asked Claimant 1o operare the tain and Claimant
refused. An incident occurrad berween Claimant and Mr. Galusha. At 1:25 a.m.. near Gofts.
California. Mr. Galusha radioed the conducior asking him to have the police me=t the train at the
Needles. California stop. At Needles. the police atnempres 10 dissuads Mr. Galusha from
pressing charges but Mr. Gaiusha insiste2 on 2 x.ILZCn s arrest of Claimant for allegedly suiking
Mr. Galusha in the ribs. Claimant then insisted on a citizen's arrest of Mr. Galusha for allegediy
threatening him. Both employess wers ar:eswd. processed and reieasesd. Meanwhile. Train No.
4 was delaved at Nesdies unul Train No. 3 aived so that one of the engineers from Train No. 3
could operate Train No. 4. Claimant-and Mr. Galusha were informed by the Conductor that they
had besn removed from service. Claimant rode Train No. 3 back 1o Los Angeles. Mr. Galusha
rode Train No. 4 to Kingman. Arizona. where he was weated at the hospital and released.

Claimant and Mr. Galusha gave conflicting accounts of the incident. Claimant
maintained that Mr. Galusha was smoking constantly in violation of Carrier policy. that Mr.
Galusha refused Claimant’s requests that he ake 2 break from smoking. that the cab was filled
with tobacco smoke and that Claimant became ill. Claimant told Mr. Galusha that he was fes ling
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111 and would not operate the train. Ac ording to Claimant, Mr. Galusha cursed him an
threatened “to kick your fucking ass.” 10 wnich Claimant responded. “You oy it you fucking
asshole,” after which Mr. Galusha radioed the Conductor 10 call the police.

Mr. Galusha maintained that he ask2¢ Claimant to relieve him. Claimant refused. Mr.
Galusha said. “Okay. That figures.™ arter which. Ciaimant approached Mr. Galusha cursing and
telling Mr. Galusha to fight. Mr. Gaiusha maintained thar he told Claimant he did not want 10
fight as he had a train 10 operate and Claimant punched him in the ribs on his left side, causing
him considerable pain. Mr. Galusha then radioed the Conductor to call the police and
concentrated on bringing the train saraiv into Nezdles.

The contlicung evidence was not iimited 10 the statements and testimony of the two
protagonists. The Conductor testified thart he couic not ses any mark on Mr. Galusha’s body.

The s“en ape reflectad no anusual nancling oI ihe train. One of the two Deputy Sheriffs who
( responasd 1o Neadles testned that he ooservas 2 maised rednass on Mr. Gaiusha's cody wnich ne
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termed a welt, but was unable to say that the mark was consistent with a blow.

Qn the other hand, the medical records from the hospital in Kingman indicared that Mr.
Galusha was treated for bruised ribs. Furthermore. as the Hearing Officer observed in his
decision, Mr. Galusha immediately radiced the Conductor to summon police and at Nesdles he
was ifisistent on proesssing a citizen's arrsst for barery of Claimant 2ven though the responding
officers explained 1o him that it was likeiy Claimant would also sesk & citizen’s arrest against
him and the matter could endanger his jo?. It is unlikely that Mr. Galusha woiild have behavad

as he did had he not been struck.

This case thus presen:s a classic situation whers an-appellate body should defer 1o the
findings of fact made on the property. The hezsing officer observed the witnesses and was !n the
best position 1o resolve the conflicts i the 2videnes, The hearing officer’s reascning conesmung
the likelihood that Mr. Galusha woulc asve reactad as he did had he not been struck is logical
and persuasive. Accordingly. we conciude :hia: Carrier proved the charges against Claimani by

substantial evidencs.

We turn to the penair. imposez. We note thar Claimant was initiallyv hired by the San:a
F= Railroad on December 20, 1971, as 2 coaca cisaner:fuel laborer, established Fireman's
seniority on July 23. 1974, transierrec ais 2ngine service seniority as a Fireman to Carrier with
Carrier’s takeover of service in Zone 12 in the Wastern Region on November 3. 1986. and
established his Passenger Enginesr’s senionity with Carmier on May 29. 1892, Prior 1o the
incident in question. Claimant’s record was exsmplary.

Nevertheless. striking a fellow =ngin==sr while he is operating a train at a high rate of
speed is an extremely serious offense. Lnas:r most circumstances Claimant's length of service
and outstanding prior record standing aiong would not miugate against the seriousness of the
offense. This case. however, 1s atvpical. :ne 3oard is woubled by the disparate treaunent

_ _Camier afforded Claimant and Mr. Galusha.
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In a separate invesugation. the same mearing Officer exonerated Mr. Galusha of all
charges against him. He found that thers was insufficient evidence and a lack of corroborative
testimony to support the charg=s. He furthsr 7ound thart it was reasonable to believe that Mir.
Galusha’s mjury was caused by 2 blow Tom Claimant and that Mr. Galusha could not be heid
accountaple for circumstances that were bevend his control and that testimony relative 1o
allegations of discrniminatory remarks w2as inconsistent. vague and ambiguous.

[t appears that the Hearing Otficer delieved that he was reguired to credit Claimant's
version of the events in its snurety or credit Vir. Galusha’s version in its entirety. We sez no
evidence that the Hearing Officer considarag .n= :osmbmw that Claimant struck Mr. Galusha
after being provoked by Mr. Galusna. Trzar is. it cemainiy is reasonabie that Claimant’s
testtmony concerning Mr. Galusha’s cursing and :hr“ts was accurate but Claimant's deqzal of
striking Mr. Calusha was not. Inde=d. 2ven i one cradits Mir. Galusha's testimony, one has 0
1ind that ivir. Galusha behaved in at l2ast 2 miicly provocarive manner when he commented, “It
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ﬁgures in response to Claimant’s refusal to operate the train. Moreover, the same reasoning
employed by the Hearing Officer 1o conclude that Claimant struck Mr. Galusha, also leadsto  the
conclusion that Mr. Galusha cursed and threatened Claimant. That is, just as it is very unlikely
that Mr. Galusha would have asked for the police to be called and would have been so insistent
that Claimant be arrested had he not be=n szuck, we find no evidence that would make it 11kﬁiy
that Claimant would have struek Mr. Gal lz..sha withput any smmﬁcam provocatipi.

We are unable 10 uphold Claimant’s dismissal in light of the absence of any dlsmphne
assessed against Mr. Galusha. We find ..::'... case strikingly similar to NR AR, First Division
Award No. 23406. In that cese. an enginasr anc a brakeman e*(changeﬂ words twice during the
dayv. Later, the enginesr con;om...... e orakeman while he wes c.ouplmg air hoses and struck the
brakeman. Claiman: was dismissezd rom servics but the brakeman was not disciplined. The
Board overturned Claimant’s distaissal. it found sufficient evidence 1o implicate the brakeman
2s being parually responsiole for the insilent 2nd held thart the claimant could not be singied out
as the soie cause of the ensuing altercziicr. Noting that the claimant had more than eight vears
of servics. during which time he hac 2221 2s32ss2d a 10tal of only 90 demerits. that the brakeman
was not mjursd seniously. and that the ziziman: nad not been found guilty of any prior assaults.
the Board reduced the claimant’'s dism:ssa! to 2 50 day suspension and ordered the carrier 1o

cornpensate claimant for time out of s2vice in axcass of 60 davs.

Compannf* the Instant case Wil Awars No. 23496, we find that Claimant’s tenure is
much longer and his record far superior. Sowaver, Clmmant s offense. swriking a fellow engineer
while he was operating a passenger il 2: 2 high rate of speed. is much more serious.
Nevertheless. as in Award No. 23496, w2 car find no reasonable basis for Clalmam s dismissal
In light of the absesnce of any discipiins 2ss2ssed Mr. Galusha. Carrier's determination that
Claimant was the sole cause of the incid=nt is not supported bv substantial evidence. Therefore.
we shall order thar Claimant’s dismissai 22 rsduced to a lengthyv suspension equal 10 time held
out of service. Claimant i5 to be reinsiat=< to service with seniority unimpairsd but without
compensanon for ume held out of service. Claimant’s reinstatement shall be on a last chancs
basis. Any furure violation of Carrier's muies or Standards of Excellence. upon being established
In a proper investigartion. shail be cause f' Ciaimant’s permanent dismissal.

AWARD

Claim sustained in accorzance “a=== ~ne F indings.
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ORDER

The Board, having determine d that an award"fﬁvoréble to Claimant be made, hereby
orders the Carrier t6 make the award effective within thm:v (3 O) davs follomnz the date WO
members of the Board affix their swnatures herﬂua |

Carrier Member | ﬁmplo}'-&: E\;Ieinber

Dated at Chicago. Illinois. Mayv 23, 2002.
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